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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.
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High Court grants Doctor relief 
despite successful self-help sperm 
acquisition 
Senior Associate, Juniper Watson, 
discusses the recent High Court decision 

of Clark v Macourt (2013) 304 ALR 220 which restates 
the proper method of formulating damages for breach of 
contract. That is, how to determine how much is to be paid 
by the party in breach of their obligations.

5
Abolition of ACNC confirmed 
Partner, Tom Griffith, notes the planned 
abolition of the Australian Charities and Not 
for Profit Commission and how this might 
unfold in 2014.

6
Excessive costs tax Court’s 
patience 
A recent decision by the Court of Appeal 
in the Victorian Supreme Court indicates 
that the courts are increasingly prepared 

to take steps on their own motion to investigate and deal 
with breaches of the Civil Procedure Act 2010 (Vic). Senior 
Associate, Nathan Brunt, discusses the decision.

Misuse of confidential 
information: Group therapy 
gone wrong? 
Dispute Resolution Senior Associate, 
Ben Hartley, looks at the decision 

in Melbourne City Investments Pty Ltd v Leighton 
Holdings Limited in which the Supreme Court of Victoria 
restrained a plaintiff in a group proceeding from reliance 
on a document in its Statement of Claim that contained 
“highly sensitive legal advice” and was confidential to 
Leighton Holdings.
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Misuse of confidential information: Group 
therapy gone wrong?
Dispute Resolution Senior Associate, Ben Hartley, looks at the decision in 
Melbourne City Investments Pty Ltd v Leighton Holdings Limited [2014]  
VSC 7 in which the Supreme Court of Victoria restrained a plaintiff in a group 
proceeding from reliance on a document in its Statement of Claim that 
contained “highly sensitive legal advice” and was confidential to Leighton 
Holdings.
The plaintiff, Melbourne City Investments 
Pty Ltd, commenced a group proceeding 
against Leighton Holdings Limited in 
which allegations were made regarding 
the failure by Leighton Holdings to 
make disclosures to the market which 
in turn may have had a material effect 
on its share price. In response, Leighton 
Holdings, sought, amongst others, an 
order for the delivery up of a letter 
prepared by Leighton Holdings’ solicitor 
to its Chief Operating Officer and an 
injunction restraining the Melbourne 
City Investments from making use of 
the information contained in that letter. 
Critically, the letter in question and its 
contents had been pleaded as a material 
fact by Melbourne City Investments.

At paragraph 12 of Melbourne City 
Investments’ amended statement of claim 
it was alleged:

“On 20 December 2010, Malcolm 
David of Herbert Geer, solicitors, 
also reported credible findings of 
misconduct, fraud, breach of contract 
and breach of fiduciary duties…”

The particulars relied upon in support was 
a letter from Malcolm David, a solicitor 
at Herbert Geer, to the Chief Operating 
Officer of Leighton Holdings dated 20 
December 2010. Unsurprisingly Leighton 
Holdings took immediate steps to protect 
its confidential information notwithstanding 
that parts of the letter had been published 
in newspapers and had come into the 
possession of Melbourne City Investments 
and its solicitor. Leighton Holdings did not 
press and the Court was not concerned with 
questions of legal professional privilege given 
the letter was already in the possession of 
Melbourne City Investments. Rather the 
Court was concerned with a claim in equity 
to protect confidentiality.

In order for the protection in equity over 
confidential information, a party must 
satisfy certain criteria as outlined below. 

• It must be able to identify with 
specificity the information in question.

• It must show that the information has 
the quality of confidentiality.

• It must show the information 
was received by that party in 
circumstances that imply an obligation 
of confidence.

• It must show that there is actual or 
threatened misuse of the information.
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The letter contained legal advice from 
a partner of Herbert Geer to the Chief 
Operating Officer of Leighton Holdings. It 
was headed, ‘Subject to legal professional 
privilege’. It was assumed that at the time 
of writing, legal professional privilege was 
intended, thus supporting the notion that 
the communication was confidential. His 
Honour Justice Judd noted that the letter 
contains highly sensitive legal advice and in 
the absence of evidence to the contrary 
it would be fanciful to conclude that 
Leighton Holdings, to whom the advice 
was directed, did not also intend that the 
communication was and should remain 
confidential.

Central to Melbourne City Investments’ 
argument was the fact that the content of 
the letter had been released and published 
in at least two newspaper articles in 
October 2013, and Leighton Holdings, by 
its conduct had waived or in some way 
abandoned its claim for confidentiality 
by not taking steps to assert that the 
publications had occurred in breach of an 
obligation of confidence owed by another 
party to it. This argument was disregarded 
as the issue before the Court was the 
prevention of the use of the letter and its 
contents by Melbourne City Investments 
in the case at bar. 

Melbourne City Investments contended 
that the information they received was 
not subject to any obligation to keep it 
private and thus could not be regarded as 
confidential. However, Melbourne City 
Investments did not advance any evidence 
to explain how the letter had come into 
its possession and, in the opinion of Justice 
Judd, overlooked a material difference 
between that which was published in 
newspapers and the intended use of the 
letter that had come into its possession. 
There was also no evidence to suggest that 
Melbourne City Investments had made 
enquiries with Leighton Holdings to ascertain 
the status of the letter. In the circumstances 
Justice Judd was prepared to infer that 
Melbourne City Investments and its solicitor 
(who was also a director) knew or at least 
suspected that any enquiry made of Leighton 
Holdings would prompt an application 
for an injunction to prevent its use of the 
letter. Deploying the letter in its amended 
statement of claim was according to his 
Honour a misuse of information regarded 
by Leighton Holdings as confidential and 
accordingly orders were made to restrain 
further use of the letter as well as striking 
out the offending paragraph in the amended 
statement of claim.

The decision of the Supreme Court of 
Victoria in Melbourne City Investments 
is important as it demonstrates the 
importance given to confidential 
information in circumstances where 
there is actual or threatened use of that 
confidential information, particularly in 
circumstances where legal professional 
privilege has been lost courtesy of the 
confidential and otherwise privilege 
information coming into the possession 
of another party. Care must be taken 
by parties when deploying information 
in support of their case, more so where 
the information relied upon is likely to 
be treated by the opposing party as 
confidential.

For further information contact: 

 Ben Hartley, Senior Associate 
 t +61 3 8665 5553 
bhartley@piperalderman.com.au
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High Court grants Doctor relief despite 
successful self-help sperm acquisition
Senior Associate, Juniper Watson, discusses the recent High Court decision of 
Clark v Macourt (2013) 304 ALR 220 which restates the proper method of 
formulating damages for breach of contract. That is, how to determine how much 
is to be paid by the party in breach of their obligations.

Like its decision in Tabcorp Holdings Ltd v 
Bowen Investments Pty Ltd (2009) 253 ALR 1, 
the High Court reminds us to return to basic 
principles of common law when assessing 
damages - and to stick to those principles 
even when they lead to unexpected results.

Its discussion of mitigation will be of interest 
to those involved in contract disputes, the 
High Court in this case finding that the 
appellant’s efforts to find and finance an 
alternative source of sperm did not prevent 
her from recovering from the respondent 
for their unusable supply.

Background

The case involves the sale of an assisted 
reproductive technology practice from one 
doctor to another for just over $380,000. 
The assets of the business sold included 
sperm and the contract for sale included 
warranties that the sperm and the relevant 
accompanying records met all guidelines 
to allow it to be used in practice. It was 
admitted by the respondent that they had 
not maintained all donor records and that as 
a result, in breach of the contract, some of 
the sperm supplied could not be used.

The appellant was eventually able to find 
only one alternative source of sperm – an 
American supplier with collection, storage 
and transport expenses exceeding $1.2m. 
In due course the appellant passed some of 
those costs on to clients. 

As most of the matters as between the 
parties had been agreed, all that remained 
to be determined was the method of valuing 
damages for the breach. How much should 
the appellant be paid for the respondent’s 
unusable sperm?

At first instance it was held that the 
appellant should be paid for the cost of 
replacing the unusable sperm and that the 
purchase price through the only available 
supplier in America was the best evidence 
of market value.

Two things are unexpected about the 
result of such a traditional approach to this 
case. The first is that the value of damages, 
despite being in relation to assets that 
formed only part of the contract, exceeds 
the consideration for the whole of the 
practice under the contract. 

The second is that there was evidence that 
the appellant recovered at least some of 
the additional expense by passing on some 
of the costs to clients. 

On appeal these matters were taken into 
account. The Court of Appeal held that 
the relevant contract was for the sale of a 
business and that it could not determine 
what part of the portion of the contract 
price was for the sperm. As no amount 
had been paid with specific reference to 
the sperm it was determined to be without 
individual value.

Further, it was determined that the 
appellant had mitigated any loss by 
subsequent recovery of the expense from 
clients. The appellant subsequently sought 
and was granted leave to appeal to the 
High Court.

The High Court goes back to 
basics: putting a value on the 
building blocks of life

The High Court allowed the appeal and 
restored the Trial Court’s valuation. 
They referred to the “ruling principle” 
of assessment of damages as set out in 
Robinson v Harman (1848) 1 Ex 850 – 
putting the claimant in the position it 
would have been in if the contract had 
been performed, and held that the date 
of assessment is the date of breach.

Mitigation was discussed but not held to 
be a discounting factor as the appellant 
sought compensation for the unusable 
sperm supplied rather than lost profit for 
use of the sperm in practice. As the value 
of the asset not supplied is to be assessed 
at the date of breach, subsequent 
conduct of the appellant including 
recovery of the expense as part of the 
conduct of practice was not to be taken 
into account.

Parties seeking to rely on a failure to 
mitigate in order to avoid or minimise 
liability in future will need to consider the 
discussion in this case as to when such an 
obligation will apply

For further information contact: 

 Juniper Watson, Senior Associate 
 t  +61 8 8205 3439   
jwatson@piperalderman.com.au
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Abolition of ACNC confirmed
Partner, Tom Griffith, notes the planned abolition of the Australian Charities and 
Not for Profit Commission and how this might unfold in 2014.

The Australian Federal Government 
has confirmed its plans to abolish the 
Australian Charities and Not for Profits 
Commission (ACNC).

The decision is an about-face for 
regulation of the sector. 

The ACNC had been established by the 
former Labor government with a view to 
enhancing accountability and improving 
standards of governance in the charities 
and not-for-profits sector. 

However critics of the Commission have 
cited unnecessary red tape, compliance 
costs and government intrusion as 
grounds for the abolition.

In practical terms, the decision involves 
a delay to the commencement of the 
Charities Act 2013 by 9 months to 1 
September 2014. The Charities Act 2013 
contains a definition of “charity” and 
“charitable purpose”, an issue that has 
been difficult and controversial to resolve. 

The Government has said that it will instead 
establish a centre for excellence and a 
possible national register for charities, and 
it may also consider voluntary regulation 
for the sector rather than Government 
sanctioned regulation.

The decision is frustrating for charities 
and not for profits who have expended 
resources in ensuring they are compliant 
with the soon to be defunct regulatory 
regime, however, the removal of 
cumbersome ongoing compliance 
requirements may be a positive.

For further information contact: 

 Tom Griffith, Partner 
 t  +61 2 9253 9913   
tgriffith@piperalderman.com.au



 � Materials submitted in support of 
a party’s position should be limited 
to documents necessary to the 
resolution of the issues identified, 
or any other matter relevant to the 
application, and should not include 
documents that are extraneous or 
repetitious and excessive.

 � The objective of the Civil Procedure 
Act is to reform the culture of 
unnecessary expenditure in civil 
litigation and the Court will consider 
breaches of the overarching obligation 
to ensure that costs incurred in the 
proceeding were reasonable and 
proportionate to the complexity 
and importance of the issues and the 
sums in dispute when exercising its 
discretion in relation to costs.

The Court ultimately ordered that:

 � The applicants pay the costs of the 
respondent for the failed application 
for leave to appeal.

 � The solicitors for the applicants 
indemnity the applicants for 50% of 
the costs of the respondent incurred 
as a consequence of the excessive 
or unnecessary content of the 
application books.

Excessive costs tax Court’s patience
A recent decision by the Court of Appeal of the Victorian Supreme Court indicates 
that the courts are increasingly prepared to take steps on their own motion to 
investigate and deal with breaches of the Civil Procedure Act 2010 (Vic). Senior 
Associate, Nathan Brunt, discusses the decision.

In the case of Yara Australia Pty Ltd & Ors 
v Oswal [2013] VSCA 337 (27 November 
2013) the Court of Appeal raised issue 
with the need for five senior counsel, six 
junior counsel and five firms of solicitors 
to appear on an application for leave to 
appeal an order declining security for 
costs for amounts totalling $141,000 and 
the need to file 6 volumes of material, 
containing in excess of 2,700 pages, in 
support of that application. 

Leave to appeal was ultimately denied. 
On its own motion, the Court required 
the practitioners involved in the 
application to make submissions as 
to whether they had breached their 
obligations under s24 of the Civil 
Procedure Act by failing to ensure that 
costs incurred in the proceeding were 
reasonable and proportionate to the 
complexity and importance of the issues 
and the sums in dispute.

The Civil Procedure Act grants to 
the courts the power to take into 
consideration any breaches of the Civil 
Procedure Act when exercising any 
power in relation to a civil proceeding or 
when exercising its discretion as to costs 
in a civil proceeding.

What did the Court decide?

The Court held that:

 � Given the complexity of the matter 
and the nature of the proceeding in 
general, there was no specific breach 
of the Civil Procedure Act resulting 
from an over-representation of the 
parties.
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 � The filing of excessive materials in 
support of the application was a breach 
of section 24 of the Civil Procedure 
Act in that the costs of preparing those 
materials and the burden placed on 
the Court by having to deal with those 
materials were not reasonable and 
proportionate to the complexity and 
importance of the issues and the sums 
in dispute.

The Court took the view that:

 � Legal practitioners must always give 
careful consideration to the level and 
the extent of the representation that is 
necessary for a party in a proceeding in 
order to meet their obligations under 
section 24 of the Civil Procedure Act.

 � Even when a party to litigation 
specifically requests particular counsel, a 
solicitor still has an obligation to assess 
whether retaining that counsel may be 
a breach of s24 of the Civil Procedure 
Act in that the costs of retaining that 
counsel may not be reasonable and 
proportionate to the complexity and 
importance of the issues and the sums 
in dispute.
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For further information contact: 

             Nathan Brunt, Senior Associate 
 t +61 3 8665 5521  
nbrunt@piperalderman.com.au

 � The solicitors for the applicant 
be disallowed recovery from the 
applicant of 50% of the costs relating 
to the preparation of the application 
books, and costs incidental thereto.

The solicitors for the applicants were to 
provide the applicant with a copy of the 
orders made and a copy of the reasons 
for those orders.  

Lessons for parties to litigation and 
their solicitors 
 
In the short time since this case was 
decided it has already been raised by 
judges in other proceedings before the 
Supreme Court. This indicates that 
judicial officers may be inclined to take 
a more active approach in relation to 
any perceived non-compliance with the 
overarching obligations under the Civil 
Procedure Act.

Parties to litigation in Victoria and 
their solicitors need to be aware of 
their obligations under the overarching 
provisions prescribed in the Civil 
Procedure Act and that the courts 
are prepared to use their powers to 
investigate and deal with perceived 
breaches of the Civil Procedure Act.

This may involve submissions having to be 
made to the court regarding the conduct 
of the party or solicitors, which will 
involve increased costs, and may result 
in cost orders being made against a party 
to the litigation or its solicitors, including 
possible orders for indemnity costs.
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